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tiff could lawfully have commenced his suit. So also if the 
plaintiff shows anj reason which in law rebuts the presump- 
tion, which, on the failure to sue within twelve months is by 
the contract made conclusive against the validity of the 
claim, that presumption is not revived again by the contract. 
It would seem that when once rebutted fully nothing but a 
presumption of law or presumption of fact could again revive 
it. There is nothing in the- contract which does it, and we 
know of no such presumption of law. Nor does the same evil 
consequence follow from removing absolutely the bar of the 
contract that would, from removing absolutely the bar of the 
statute, for when the bar of the contract is removed there still 
remains the bar of the statute, and though plaintiff may show 
by his disability to sue a sufficient answer to the twelve 
months provided by the contract, he must still bring his suit 
within the reasonable time fixed by the legislative authority, 
that is, by the statute of limitations. 

We have no doubt that the disability to sue imposed on 
plaintiff by the war relieves him from the consequences of 
failure to bring suit within twelve months after the loss, be- 
cause it rendered a compliance with that condition impossi- 
ble, and removes the presumption which that contract says 
shall be conclusive against the validity of the plaintiff's claim. 
That part of the contract therefore presents no bar to plain- 
tiff's right to recover. 

As the Circuit Court founded its judgment on the propo- 
sition that it did, that judgment must be reversed, and the 
case remanded for a new trial 



Supreme Judicial Court of Maine. 

JOSEPH STMONDS V. CHARLES F. BARNES. 

In order to avoid a defendant's discharge under the ITnlted States Bankmpt 
Act of 1867, on the ground that the schedule verified hy oath did not contain a 
statement of his debt to the plaintiff, and that the latter had no notice of the 
proceedings in bankruptcy, and did not prove his claim, it must appear that the 
omission was fraudulent and the affidavit willfully false. 
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On exceptions totlie ruling of the Superior Court for Cum- 
berland county. 

Assumpsit on a promissory note, dated April 21, 1853, 
given by the defendant to the plaintiff. The defendant 
pleaded his discharge in bankruptcy dated June 5, 1869. 
The plaintiff replied that he ought not to be barred, because 
that at the time of filing his petition in bankruptcy the de- 
fendant's schedule of debts, annexed to his petition, or any 
amendment thereto, did not contain a statement of the debt in 
controversy, as required by § 11 of the United States Bank- 
rupt Act ; that the defendant at the time of filing his petition, 
or at any time afterward, did not give to the Marshal of the 
district, as messenger, the name of the plaintiff as one of the 
defendant's creditors ; that the Marshal did not serve written or 
printed notice by mail or personally upon the plaintiff; that 
the plaintiff has never received notice of the pendency of the 
proceedings in bankruptcy set forth in the plea; and that he 
never proved his said debt against the estate of the defendant 
in bankruptcy. To this replication there was a demurrer 
and joinder. 

The court sustained the demurrer and adjudged the replica* 
tion bad, whereupon the plaintiff alleged exceptions. 

Symonds & Idhby, for plaintiff. 

J. D. d: F. Fessenden, for defendant. 

Appleton, C. J. — By the Bankrupt Act of 1841 the dis- 
charge of a bankrupt might be impeached for fraud in any 
court in which it was pleaded in bar to a pending suit. 

By the Bankrupt Act of 1867, § 34, it is enacted, "that a 
discharge duly granted under this act shall release the bank- 
rupt from all debts, claims, liabilities, and demands which 
were or might have been proved against his estate in bank 
ruptcy," unless his creditors should "see fit to contest the 
validity of said discharge on the ground that it was fraudu 
lently obtained." This must be done in the court in which it 
was granted within two years, for some of the fraudulent acts of 
omission or commission particularly set forth in Sect. 29. Such 
was the construction given by this court to the act in Corey 
V. Ripley^ 57 Maine 69, and upon examining the debates when 
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the bill was under discussion, it will be seen that the effect there 
given to the discharge, unless set aside and annulled by the 
federal court granting it, was in strict conformity with the 
intention of Congress. 

The defendant pleads a discharge. It is in due form of 
law. "An order of discharge will be sufficient evidence of 
bankruptcy and of the validity of the proceedings thereon." 
Eobson, Law of Bankruptcy, 458. The order proves itself 1 
Deacon on Bankruptcy 800. 

The plaintiff replies that his claim was omitted in the 
schedule of debts sworn to by the defendants. If the bank- 
rupt " has wilfully sworn falsely in his affidavit annexed to 

his schedule or inventory," the court granting the 

discharge may, upon proceedings duly had before it, " set 
aside and annul the same." 

But the plea contains no allegations of fraudulent conduct 
or willful false swearing. The court granting the discharge 
would not be authorized by the Act " to set aside or annul 
the same." Much less would any other court. 

Under the Act of 1841 it was held that a plaintiff could 
not avoid a discharge of his bankrupt debtor by merely 
showing that the defendant, in his petition in bankruptcy, 
omitted to insert the plaintiff's name, etc., to the sworn list of 
creditors, and that by reason of such omission the plaintiff 
had no notice of the proceedings in bankruptcy, and could 
neither prove his claims against the defendant nor oppose his 
discharge. To avoid the discharge by reason of such omis- 
sion, it must be shown to be willful and fraudulent. Bum- 
side V. Bingham, 8 Met. 75; Mitchell v. Singletarg, 19 Ohio 
210. 

The accidental omission of a creditor's name in the sched-' 
ule of indebtedness is not made a ground for annulling and 
setting aside a discharge. The omission, to have that effect, 
must be fraudulent. The affidavit annexed to the schedule 
must be willfully false. Indeed, the Act assumes that the 
schedule of debts may not be complete, for by Sect. 11 the 
marshal is directed to serve "written or printed notice, by 
mail or personally, on all creditors upon the schedule filed 
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with the debtor's petition, or whose names may he given to 
him in addition by the debtor." 

Exceptions overruled. 

Kent, Walton, Baerows and Danforth, JJ. concurred. 

Tapley, J., concurred in the result. 



United States District Court. District of Minnesota. 
THE UNITED STATES V. WELLS.t 

The passing of connterfelt treasury notes may be an offense against the Unlt«d 
States and also against an Individnal State. 

In such case there would be concurrent jurisdiction In the Federal and State 
courts to take cognizance of the offense, and the Judgment of one would not be 
pleadable, either in abatement or in bar of an indictment In the other. 

But the rule of comity between courts of concurrent jurisdiction, that the one 
first acquiring jurisdiction of the case wUl not be Interfered with during the 
pendency of the proceedings, applies to criminal as well as civil actions. 

Therefore, where a United States Marshal charged with the arrest of a coun> 
terfelter found him in the custody of a State sheriff on an indictment for the 
same offense, his duty was to make return of that fact and leave the prisoner in 
the sheriff's custody ; but the marshal having taken the prisoner out of the 
sheriff's hand, and the prisoner on indictment in the Federal Court having 
pleaded the proceedings of the Stat« Court in abatement, the Federal Court 
sustained the indictment but remanded the prisoner to the custody of the 
State authorities. 

The prisoner was indicted at this term of the court for 
passing counterfeit treasury notes. A plea in abatement was 
interposed, alleging that an indictment had been found 
against him at a regular term of the District Court of the 
State of Minnesota, held in and for the county of Fillmore, 
on the 16th day of May, 1871, charging him with the very 
same crime of felony, as contrary to the statute and against 
the peace and dignity of the State of Minnesota ; that subse- 
quently, on the loth of November, 1871, the prisoner was 
arrested by the sheriff on a bench warrant issued by the State 
court, was arraigned, pleaded not guilty, and the case was 
continued until the next regular term of the court, and the 
prisoner committed to the custody of the sheriff in default of 

^For this case we are Indebted to the Iivteritai Revenue Beeorii,—Sa>. 



